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Foreword

Although a familiar fixture for many of us, the nascency of the International 
Criminal Court (ICC) must be continually brought to our forethoughts. While it 
may stand alone as the world’s only permanent international criminal tribunal, it 
stands there on the footing provided by all attempts to meet power with law and 
mete out a justice that ensures victims are entitled to see perpetrators brought to 
book, regardless of stature and position. That the ICC exists is an achievement of 
monumental importance; that the early years of the ICC have perhaps raised more 
questions than answers should equally be expected.

The Court’s evolution will include steps forward, sideways, and every which 
way, as it encounters novel situations as a novel institution. The Court is in this 
Heraclitean dance with its partners: States Parties that have signaled to the world 
their rejection of impunity, those that participate from the sidelines, and those 
that may seek to undermine its operation. Each step yields a new understand-
ing at every move, encountering new challenges and possibilities, undergirded 
by the promise of constant change. With one of the first contemporaneous stud-
ies of Kenya and its own fraught, ever-changing dance with the ICC, Sosteness 
Francis Materu gives us a lens to examine not only issues of importance to Kenya 
and Kenyans, but to all those with an eye on the Court and its relationships in the 
world, the region, and within itself.

As readers and learners, we glean many benefits from the author’s own posi-
tioning. He is a highly skilled and qualified academic. I learned this first-hand 
through our interactions at the South African-German Centre for Transnational 
Criminal Justice, a partnership between the University of Western Cape in Cape 
Town and the Humboldt University in Berlin, where he was a student. This Centre 
supports the exploration of emerging transnational criminal issues from both 
African and International perspectives, an embrace that shines through in the 
author’s own work.

The author displays a systematic approach to teasing apart the many fac-
ets of the issues in the Kenyan situation. While he offers a historically grounded 
socio-political analysis of the post-election violence that engulfed Kenya as 2007 
became 2008, his study never loses sight of the procedural and substantive legal 
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issues within Kenya and the ICC. He draws out the tensions in the evolution of 
accountability for international crimes, and, while maintaining distinctly national 
focus, is still able to highlight the overarching challenges of meeting power with 
law in a world of multi-level jurisdictions. He does all of this in a well-structured 
manner that is accessible for practitioners, academics, and those interested more 
broadly in the issues under study.

As he guides us first through the post-colonial genesis of fault lines in the 
Kenyan society and the dangers of imperial presidencies, we see how recurring 
episodes of unpunished electoral violence and a culture of impunity bred condi-
tions ripe for exploitation. As Kenyans and the world watch the convulsions run 
across the country in the wake of the 2007 elections, there was also a belief, how-
ever tenuous, that the domestic system may yield the promised outcomes of justice 
and reconciliation. Materu neither holds false hope nor unwarranted cynicism for 
the restorative justice mechanisms that were brought in alongside the importance 
of recognizing the need for retributive justice in the agreements that flowed from 
the Kenyan National Dialogue and Reconciliation. The author shows us though 
that even the most promising attempts at creating a roadmap for accountability 
within Kenya were bedeviled by local politics. Again, we are returned to the per-
sistent challenge of law meeting intransigent power.

Though Materu’s analysis concludes there was the technical ability of the 
domestic Kenyan legal system to confront the crimes, he demonstrates the impos-
sibility of that happening in the post-violence context. As his analysis moves to 
Kenya’s dance with the ICC, which was initiated by the Prosecution’s first exer-
cise of the Office’s proprio motu powers, we see how unwelcoming of a partner 
Kenya had become. Kenya’s various attempts at ousting the Court’s exercise of its 
complementarity jurisdiction are set out and examined, showing how a once will-
ing state can foment discontent with institutions internally and regionally.

The Court’s own engagement with the case quickly showed again the novelty 
of the situation. The Rome Statute’s treatment of the contextual elements of crimes 
against humanity has given rise to divisive interpretations, no more clear than in 
the Kenyan cases. From the minority, we received the counterpoint to Pre-Trial 
Chamber II’s majority both in authorizing the investigation into the situation in 
Kenya and subsequently their confirmation of charges against four of the origi-
nal six who stood accused. As the author sets out, when examining the contested 
element of what constitutes “a State or organizational policy” from the minority 
we received an interpretation focused on the nature of the entity, an account that 
hues closer to our historically informed sense of international crimes. From the 
majority we get what Materu describes as a forward-looking account of the nature 
of crimes against humanity, one that focuses on the capacity of a group to com-
mit heinous crimes and that appreciates the dynamic evolution of criminal actors. 
For a permanent institution, the author implores us to adopt this latter view and 
sets out cogent reasons for doing so. His legal analysis does not stop there and 
his treatment of the issues that have arisen in this situation continues to reflect his 
appreciation for the interplay between local, regional, and international regimes 
and actors.
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At a time when the ICC is being critiqued from multiple angles, Materu’s 
account helps us locate the institution’s strengths and weaknesses. His treatment of 
the dance between the Court and Kenya is informed and balanced; neither escapes 
criticism. His recognition of the local limits for obtaining justice in Kenya should 
be a sound reminder to the Court’s critics that it has a role to play and should be 
supported in bringing voice to victims of atrocities regardless of where they find 
themselves.

Berlin, Summer 2014 Prof. Dr. h.c. mult. René Blattmann
Visiting Professor,  

Humboldt-Universität zu Berlin
Former Vice-President and Judge,  

International Criminal Court
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